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FELDMAN, Justice (retired).

11 This matter arises from abad faith action brought by an excessligbility insurer againg the
primary carrier for thelatter’ sfalure to settleawrongful death case within the primary carrier’ spolicy limit.
Over objectionsastotheattorney-client privilege, thetrid judgegranted amationto compe theexcessinsurer
to produce certain documents and respond to interrogatories pertaining to monitoring and eval uation of the
wrongful death claimby itslawyers. Thecourt of appea sdeclined to accept jurisdiction of theexcesscarrier’s
petitionfor specid actionrelief, andwegranteditspetitionfor review toclarify thegpplication of theprinciples

determining whether a party has impliedly waived the atorney-client privilege.

JURISDICTION

12 We have jurisdiction pursuant to article V1, 8 5(3) of the Arizona Condtitutionand A.R.S.
§12-120.24. Seealso Rule 8(b), Ariz.R.P.Spec.Act., and Rule 23, Ariz.R.Civ.App.P.

13 Specid actionreview of anorder compelling discovery over theobjection of aparty asserting
aprivilege is appropriate because there is no equaly plain, speedy, or adequate remedy by appeal. See,
e.g., ArizonaDep'tof Econ. Sec.v. O’ Neil, 183 Ariz. 196, 901 P.2d 1226 (App. 1995);Blazek v. Superior
Court, 177 Ariz. 535, 869 P.2d 509 (App. 1994); see also Rules 1 and 3, Ariz.R.P.Spec.Act. Further,
this case presents a question of law with statewide significance, which further supports our acceptance of
jurisdiction of this specid action. See City of Tucsonv. Superior Court, 167 Ariz. 513, 513, 809 P.2d
428, 428 (1991) (finding specia action jurisdiction properly accepted when*issue presented isapureissue

of law that is of Satewide significance”).



FACTSAND PROCEDURAL BACKGROUND

14 The parentsof andevenryear-oldboy filed awrongful degthactionagaing theCity of Scottsdde
Southwest Gas and its subcontractor, Arizona Pipdine; the intoxicated driver of avehiclethat struck and
killed thechild ashewaswalking with hisfather; and the establishment at which thedriver had been drinking.
The parentsdleged that ArizonaPi pdinenegligently hed barri caded acondructionzoneonadregtimprovement
project, forcing pedestrianssuch asthedecedent and hisfather towak intheroadway. Generd Star Manage-
ment Co. was Arizona Pipeling s primary liability insurer and provided it with $1 million coverage. Twin
City Fire provided Arizona Pipeline with excess liability coverage of $9 million.! Generad Star’s primary
policy provided that it had the exclusive right and duty to defend, control, and settle dl clams or lawsuits
brought againgt Arizona Pipeline, and it assumed the defense of the wrongful deeth action.

15 TwinCity hireditsown counsel to monitor the defenseand evauatethecase. Atleast twice
during pretria settlement negotiations, the parents offered to settle their clamsagaingt Arizona Pipdinefor
lessthan Generd Star’s $1 million limit, but Generd Star refused. Twin City sent Generd Star two letters
inthisregard, acknowledging that it was awarethe decedent’ sparentshad been willing to settlefor lessthan
the limit of General Star’ spolicy but that General Star had refused. Twin City demanded that Generd Star
Settle the clams.

16 After settlingwiththedriver of thevehicleaswell asother defendants, the parentsproceeded
totrid againgt ArizonaPipeline. Thejury found theparentshad sustained $8 millionindamagesand dl ocated
twenty-five percent of thefault to thedriver, who had been designated anon-party at fault, and theremaining
seventy-five percentto ArizonaPipdine. Thetrid judgethereforeentereda$6 millionjudgment againgt Arizona

Pipeine.

! Both policies provided coverage to Southwest Gas as an additiona insured. Hereafter, Arizona
Pipdine and Southwest Gas are collectively referred to as Arizona Fipdine.
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17 Arizona Pipdine subsequently settled the parents’ wrongful deeth claimsfor atotd of $5.4
million. Twin City demanded that Generd Star pay theentireamount, but it refused, instead paying thepolicy
limit of $1 million. Twin City paidtheremaining $4.4 millionand thenfiled thisbad faith action against Generd
Star based on itsrefusdl to sitle the parents' claims within policy limits.

18 Genera Star served Twin City withinterrogatoriesand requestsfor production of documents
seeking Twin City’ sfilespertainingtothewrongful death action, including any communicationsbetween Twin
City and counsd it had retained to evauate the wrongful death action and monitor General Star’ s defense
of thecase. TwinCity objectedto Generd Star’ sdiscovery requests, claming theinformationit had received
fromcounse wasnot discoverablebecauseit waseither irrelevant or protected by theattorney-client privilege.
Generd Star filed amoationto compel Twin City to produce the requested information. Thejudge granted
the moation, finding, inter alia, that theinformation sought “ may be evidencethat will establish or negate bad
fathon the part of Generdl Star.” He concluded that the materia was discoverable based on our decison
inClearwater v. Sate FarmMutual Automobile Insurance Co., 164 Ariz. 256, 792 P.2d 719 (1990).
Makingnofactud findings, thejudgefurther stated hedid* not believethat theattorney/client privilegeapplies
to themoation to compel under” State Farm Mutual Automobile Insurance Co. v. Lee, 199 Ariz. 52,13
P.3d 1169 (2000) (hereinafter referred to as Lee).

19 Twin City contendsLee does not support the conclusion that an excess insurer walvesits
attorney-client privilegesmply by bringing an action againgt aprimary insurer for bad faith when thet action
isbased soldly on the primary carrier’ sconduct. We agree and conclude that, based on the nature of Twin
City’ sactionagaingt Generd Star andtheprinciplesweset forthinLee, Twin City hasnotwalved theattorney-

client privilege.

STANDARD OF REVIEW



110 Genegrdly, atrid judge sruling on adiscovery-related issuewill not be disturbed absent an
abuseof discretion. Blazek, 177 Ariz. at 537,869 P.2d at 511. Smilarly, inreviewingatria judge sorder
within the context of a gpecid action, ordinarily we must find the judge abused his discretion or exceeded
hisjurisdiction or legd authority before we may grant relief. Rule 3, Ariz.R.P.Spec.Act. We defer to the
judgewithrespect toany factud findingsexplicitly orimplicitly made, afirming them solong asthey aresupported
by reasonable evidence. See Horton v. Mitchell, 200 Ariz. 523, 526 1113, 29 P.3d 870, 873 113 (App.
2001). Butwhenajudgecommitsan“error of law . . .intheprocessof reaching[ & discretionary conclusion,”
he may be regarded as having abused his discretion. Grant v. Arizona Pub. Serv. Co., 133 Ariz. 434,
456, 652 P.2d 507, 529 (1982); see also State v. Chapple, 135 Ariz. 281, 297 n.18, 660 P.2d 1208,
1224 n.18 (1983). Whether a privilege exidsis largely a question of law, which we therefore review de
novo. Blazek, 177 Ariz.a537,869P.2dat 511. Likewise, “[w]hether aparty haswaivedtheattorney-client
privilegeisamixed question of law and fact whichwereview denovo.” Homelndem. Co. v. Lane Powell
Moss& Miller, 43F.3d 1322, 1326 (9th Cir. 1995). So, too, isthequestionwhether thetrial judgeproperly
applied our decisoninLeeandwhether hisimplicit condusonthet Twin City waiveditsattorney-dient privilege
iscorrect. SeeBrink Elec. Constr. Co. v. Arizona Dep’t of Revenue, 184 Ariz. 354, 358, 909 P.2d 421,

425 (App. 1995).

DISCUSSION
111 Thetrid judgeconcluded theattorney-client privilegedid not apply totheinformeation Generd
Star sought. But the motion to compel was aimed at forcing disclosure of communications between Twin
City and its counsd about a matter for which Twin City sought legal advice. Clearly the privilege applies.
See A.R.S. §12-2234. Given therecord and the judge’ sreferenceto Lee, thejudge apparently believed

that, in light of our holding in Lee, Twin City had waived the privilege. Because the record indicatesthere



washoexpresswaiver, thejudgemust havefound animplied waiver, andweexaminehisrulinginthat context.
To determinethe propriety of thejudge simplicit finding that Twin City waived the attorney-client privilege,
we must first review our decisonin Lee.
112 Likethe present case, Lee was a specid action arisng out of abad faithclam. There, we
established thestandard for deciding whether theattorney-client “ privilegehasbeenwaivedin casesinwhich
the menta Sateof alitigantisatissue.” 199Ariz.at 5491, 13P.3d at 1171 1. AtissueinLeewaswhether,
given the gtate of the law a the time, State Farm acted in bad faith when it refused to pay policyholders
underinsured and uninsured motorist d aimsbased on StateFarm' sinterpretation of the anti-gacking” provisons
ofitspolicies. Inthar classactionagaing StateFarm, thepolicyhol dersasserted therewasnolegd judtification
for State Farm’ s interpretation and resultant denia of their clams. The policyholders sought discovery of
communications between State Farm and its counsdl relating to State Farm'’ srgjection of theclams. State
Farm conceded it had obtained the advice of counsel in deciding whether to pay the policyholders claims
but denied that it would rely on that advice as adefenseto the dlegations of bad faith denid of theclams.
Rather, it described its defense as merely an argument that its agents had acted reasonably in denying the
dams because, given their knowledge of the exigting law, they had objectively and subjectively concluded
there was no legd obligation. Id. at 57 13, 13P.3da 1174 1/13. Thetrid judge“concluded that State
Farmimpliedly waived the privilegewhenit put a issue the subjective legd knowledge of itsmanagers after
they sought and received legd advice” Id. at 56 17, 13 P.3d at 1173 { 7 (emphasis del eted).
113 Weheldthat thetrid judgehad not committed legd error or abused hisdiscretion by making
these findings. We approved of the following test for determining when a party impliedly has waived the
atorney-client privilege:

(1) assartion of the privilege was aresult of some affirmeative act, such as

filingsuit[or rasnganaffirmativedefensg], by theasserting party; (2) through

thisaffirmativeact, theasserting party put the protectedinformation at issue

by making it relevant to the case; and (3) gpplication of the privilegewould
have denied the opposing party accessto information vitd to his defense.



Id. at 56 10, 13 P.3d at 1173 10 (quoting Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D. Wash. 1975)).

Wea so adopted thetest set forthin RESTATEMENT (THIRD) OF THELAW GOVERNINGLAWYERS 8 80(1),
which provides, in relevant part, that:

Thedatorney-client privilegeiswaivedfor any relevant communicationif the
client asserts asto amaterid issue in a proceeding that:

(a) theclient acted upontheadviceof alawyer or that theadvicewasother-
wise rdevant to the legd significance of the client’s conduct.

114 Explaining further the application of these tests, we expresdy rejected the notion “that the
mere filing of abad faith action, the denia of bad faith, or the affirmative dlaim of good faith may be found
to conditutean implied waiver of theprivilege” Lee, 199 Ariz. at 62928, 13P.3dat 1179 128. Westated
that a party does not waive the attorney-client privilege

unlessit has asserted some claim or defense, such as the reasonableness
of itseva uation of thelaw, which necessarily ind udestheinformationreceived
fromcounsd. Inthat Stuation, theparty daimingtheprivilegehasinterjected
theissueof adviceof counsd into thelitigation to theextent that recognition
of theprivilegewoul d deny theopposing party accessto proof without which
it would be impossible for the factfinder to fairly determinethe very issue
raised by that party. We believe such a point is reached when, asin the
present case, the party asserting the privilegeclamsitsconduct wasproper
and permitted by law and based inwhole or in part on its eval uation of the
date of the law. In that Stuation, the party’ s knowledge about the law is
vita, and the advice of counsdl ishighly rdevant to thelegd significance of
theclient’ sconduct. Addtothat thefact thet thetruth cannot befound absent
explorationof that issue, and the conditionsof RESTATEMENT §80are
met.

Id.

115 I nthe present case, the determinative questionsare quite smilar tothosein Lee: Would the
gpplicationof the privilege deny Generd Star accesstoinformation vital to its defense? Would recognizing
the privilege make it impossble for the fectfinder to fairly determinethevery issueraised by Generd Star?

To resolve these questions, we gpply the principles established in Lee.



RESOLUTION
116 Twin City ingststhat the menta state and conduct of itsagentsand counsd arenot theissue
inthisbad faith action and that a no point hasit interjected itsown privileged communicationsinto this suit.
It contends the trid judge’ s order is the result of his misapplication of the principleswe articulated in Lee.
We agree.
117 Thevery natureof thisbad faith action militatesagaingt afinding that Twin City’ smenta date
or conduct wasat issue. Anexcessinsurer’ sright to bring an actionfor bad faithrefusa to settleispremised
on the nation that the “ excess insurer should not have to pay ajudgment if the primary insurer caused the
excess judgment by abed faith fallure to settle within primary limits” Hartford Accident & Indem. Co.
v.AetnaCas. & Sur.Co., 164 Ariz. 286,291, 792 P.2d 749, 754 (1990). The*"excesscarrierissubrogated
to therights of theinsured and has acause of action againg the primary insurer for bad faith fallureto settle
withinpolicylimits” 1d. To proveabad faith claim based onthefailureto seitle, aplaintiff must demongrate
“that in the investigation, evauation, and processing of the clam, theinsurer acted unreasonably and either
knew or was conscious of the fact that its conduct was unreasonable.” Zilischv. State Farm Mut. Auto.
Ins. Co., 196 Ariz. 234, 238 122, 995 P.2d 276, 280 122 (2000). Aninsurer may defend those claims
that can be characterized as“fairly debatable,” but in doing so, it “must exercise reasonable care and good
faith.” 1d. at 237 919,995 P.2d at 279 119. Aninsurer owesitsinsured“‘ somedutiesof afiduciary nature,
including ‘[e]qua congderation, fairness and honesty.”” 1d. at 120 (quoting Rawlings v. Apodaca, 151
Ariz. 149, 155, 726 P.2d 565, 571 (1986)).
118 Thus, until theprimary carrier’ spolicy limitisexhausted, theexcesscarrier’ sconduct during
the course of an underlying action againgt the insured is generaly irrdlevant to a determination of the core
issue of the primary carrier’ s good faith, absent apolicy provison to the contrary. Continental Cas. Co.
v. Royal Ins. Co., 268 Ca.Rptr. 193, 197 (1990). Until aprimary insurer offersitspolicy limit, the excess

insurer does not have aduty to evauate a settlement offer, to participateinthe defense, ortoactat dl. 1d,;



seealsoKeck, Mahin& Catev. National UnionFirelns. Co., 20 SW.3d 692 (Tex. 2000). Theexcess
insurer’s conduct may be reevant to the core issue only to the extent that there are dlegationsit interfered
withthe settlement of the claim againgt theinsured or misinformed theinsured. See Continental Cas., 268
Ca.Rptr. at 196-97. General Star has made no such alegations.

119 Obvioudy, therearesgnificant differencesinthelegd posture of Lee and the present case.
InLee, plantiffscontended State Farmwai ved theattorney-client privilegewhenit arguedthat, after consulting
itslawyers, it reached in good faith an objective and subjective concluson that plaintiffs clamswerelegdly
unfounded. But the present case essentialy presents the proverbia “flip sde” of Lee. Twin City’s good
fathconduct isnot therdevant legd issue. Thequestion, rather, iswhether Generd Star actedin good faith.
The subjectiveviewsandeva uationsof Twin City’ sclaimsagentsdonot shedlight onthequestion of Generd
Sa’sgood faith. Confidentid communications between Twin City and its counsdl thereforedo not tdl us
whether Generd Star refused, in good faith, to settle the wrongful deeth daimswithin its policy limit. The
issueinthepresent caseiswhether Generd Star made agood faith evaluation and acted properly inrgecting
the settlement offer.

120 Wethereforefindnosupport, either factudly or legdly, for theideathat Twin City affirmatively
put counsdl’ sviewsinissuewhen it filed abad faith action againgt Generd Star. Unlikethe Situationin Lee,
Genegrd Star doesnot daimitsrefusa tosattlewasbased onadvicefrom Twin City’ scounsd. Thus, “recognition
of the privilege would [not] deny [Generd Star] accessto proof without which it would be impossible for
the factfinder to fairly determinethe very issueraised by [Twin City].” Lee, 199 Ariz. at 62 28, 13 P.2d
at1179 1 28. As Twin City correctly pointsout, Genera Star does not require the information Twin City
obtained from its counse regarding thewrongful death action to defend againgt Twin City’ salegationsthat
it acted in bad faith in refusing to settle the degth action within the policy limit.

121 Nor hasGenerd Star otherwise established that Twin City affirmatively injected any advice

it received fromitscounsd into thebad faith action. Initsmotionto compe, Generd Star argued that it was
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entitled to any information relating to counsd’ seva uation of the claim becauseit could lead to the discovery
of admissible evidence to support Genera Star’ s evaluation of the underlying litigation. 1t contended that
if evduationsby Twin City's counsd were Smilar to its own, it would tend to establish that Generd Star
acted reasonably under thecircumstances. If, ontheother hand, pre-verdict eva uationsand communications
by Twin City’ scounsd demongrated that Twin City believed Generd Star wasunderestimating thelikelihood
of anadversejury verdict, it could show that Twin City had uncleanhands. Thetrid judgeapparently agreed,
finding that the information requested could negate afinding of bad faith.

122 We recognize, of course, both the relevance and pragmetic importance of theinformation
sought by General Star. If, for example, Twin City’ s own counsel evduated the case at afigure below the
limit of Generd Star’ spolicy, Generd Star could usethat asevidenceto show it acted reasonably. Pragmaticaly
aso, such information would have great vaue to Generd Star for, in the view of jurors, it would serve to
impeach the credibility of Twin Star’ stheory of the case. But neither thistype of relevance nor pragmatic
importance donewill support afinding that the attorney-client privilege has been waived under Lee. If so,
the privilegewould havelittlemeaning. Generd Star has easy accessto expert opinion on clam evauation.
The evauation of Twin City’s counsd is not vital to Generd Star’ sdefense. Nor would denia of access
toevauaionby Twin City’ scounsd makeitimpossblefor thejury tofarly determinethepropriety of Generd
Star’ s conduct.?

123 Lee held that “[t]he waiver exists only when the privilege holder raises and defends on the
theory that itsmentd state was based on itseva uation of thelaw and thefacts show that evaluation included

and was informed by advicefrom[itg] legdl counsd.” 1d. at 65 133 n.7, 13 P.3d at 1182 33 n.7. Such

2 Nor do Twin City’ s two demand letters show that Twin City affirmatively injected the advice of
counsd asamaterid issueto itsclaim of bad faith againgt Generd Star or thet it thereby impliedly waived
its atorney-client privilege. Both letters acknowledge that Twin City’s counsel had met with counsd for
Genera Star, that Twin City understood there had been opportunities to settle the wrongful desth action
for lessthan the palicy limits, that Generd Star had not settled, and that Twin City demanded it do so.
Nothing in the letters establishes that Twin City impliedly waived its atorney-client privilege as
contemplated by Hearn, 68 F.R.D. 574, and RESTATEMENT § 80.
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atheory injects the privileged information as an issue in the case and under some circumstances makes it
vita that the other party have access to the information to pursue or defend aclam. Twin City has done
nothing to make counsd’ s advice “‘ rlevant to the legd dgnificance of [Generd Star’ | conduct.’” 1d. at
64 131, 13 P.3d at 1181 131 (quoting RESTATEMENT 880(1)(8)). Onthisrecord, weconcludethat Twin
City has not impliedly waived the attorney-client privilege.
CONCLUSION

124 Thus, weholdthat thetrid judgeerredin applying Leeto thiscaseand concluding that Twin
Citywaiveditsattorney-client privilege. Consequently, wegrant relief and vacatethat portion of thejudge's
order grantingthemotionto compe withrespect tomattersthat areprotected by theattorney-client privilege.

We direct that the case proceed in amanner consistent with this opinion.

STANLEY G. FELDMAN, Justice (retired)

CONCURRING:

RUTH V. McGREGOR, Vice Chief Judtice

WILLIAM E. DRUKE, Judge

KENNETH LEE, Judge

THOMASA. ZLAKET, Jutice (retired)
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Duetovacanciesonthecourt, pursuant toarticle V|1, 8 3 of the ArizonaCongtitution, the Honorable William
E. Druke, Judge of the Arizona Court of Appeds, and the Honorable Kenneth L ee, Judge of the Superior
Court in Pima County, were designated to Sit on this case.
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